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I.  Introduction to the seminar

1) Welcome to the seminar.  

2) Subject matter and purpose of the seminar.  This seminar is:

a) About how to plan and draft LLC operating agreements;
 and
b) More specifically, about 10 key errors to avoid in drafting these agreements.  

3) My background as relevant to the seminar  

a) The McLane firm.  I am of counsel to McLane, Graf, Raulerson & Middleton, P.A., a law firm with offices in Massachusetts and New Hampshire.  
b) My practice.  My practice is focused on forming LLCs—and thus, on planning and drafting LLC operating agreements.  Over the past 17 years, I have formed many hundreds of LLCs under the LLC acts of New Hampshire, Massachusetts, Delaware and other states, with memberships ranging from one to more than 100 and with initial capitalizations ranging from a few thousand dollars to $600 million.  For each of these LLCs, I have drafted an operating agreement.

c) My LLC books  
i) “Generic” and Delaware books.  I’ve written a generic (i.e., non-state-specific) LLC formbook and practice manual, and, with Vern Proctor of the Delaware Bar, I’ve co-authored a formbook and practice manual on forming LLCs under the Delaware Limited Liability Company Act.  Both books are published by Wolters Kluwer Law & Business.  
ii) Operating agreements in the books.  Both books contain dozens of LLC model operating agreements, and both discuss in substantial detail:

(1) The nature and purpose of operating agreements and model operating agreements; and

(2) How to evaluate and use them.  
4) The materials in this seminar—overview.  
a) The materials on the NBI website for this seminar consist of a seven-page sentence outline and three exhibits.  
b) However, over the several weeks since I submitted those materials to NBI, I have substantially rethought and revised them.  You can obtain the revised materials from my blog on LLC formation practice.  The link is http://www.cunninghamonoperatingagreements.com/.  
c) The revised materials consist of a 14-page outline and five exhibits.  The last of these exhibits—Exhibit E—consists of a 25-question self-test concerning the subject matter of the seminar.
5) Seminar format.  I will follow the revised sentence outline closely.

6) My availability.  Please feel free to contact me with any questions you may have about this seminar and any comments you may have on it.  My contact information is in the first footnote of this outline.

a) Focus on operating agreements for multi-member LLCs.  In this seminar, I will focus on planning and drafting LLC operating agreements for multi-member LLCs.  These agreements are normally much more complex than operating agreements for single-member LLCs, and they involve many issues irrelevant to single-member LLCs. 
7) The focus of this seminar on LLC forms.  Good forms are absolutely essential to competent, efficient and profitable LLC formation practice.  Thus, in the first main part of this seminar, I will primarily discuss LLC forms.  This will provide the indispensable foundation for my discussion of operating agreement drafting errors. 
8) The LNET-LLC question  

a) LNET-LLC is a good national LLC online discussion forum.  Recently one of its participants, a Tennessee lawyer, sent the forum an e-mail in which he said that he was about to form an LLC for Arkansas clients, and he asked if anyone could provide him with an Arkansas form for that LLC.
b) If, as a result of this seminar, you are able to explain why this is not the most useful question to begin with, you will have learned a fair amount from the seminar.

II.  the three kinds of forms you need in your LLC formation practice 
1) What is a form?  A form is a legal document which is designed for use in formalizing a particular legal arrangement but which contains blanks for the parties’ names and other deal-specific information.  
2) The three kinds of forms—introduction.  In my view, you need three types of forms in an LLC formation practice.  I suspect that even if they have not consciously planned to do so, many law firms with good LLC practice materials have libraries of all three of these types of forms.  
3) You need general-purpose forms.  Most lawyers simply refer to these agreements as “forms.”  General-purpose forms should have two main characteristics: 
a) They should not be limited by their terms to LLCs with specific purposes—e.g. for use with particular types of clients or for particular types of businesses; and
b) They should address all significant legal and tax issues potentially relevant to the type of LLC for which they are designed.
i) The need for sets of general-purpose forms.  Since, on the basis of their ownership, management and tax structures, there are 10 main types of LLCs , you need not just a single general-purpose form but a set of these forms, comprising a total of 28 forms.  See further discussion below.

4) You need special-purpose forms.  
a) Examples of special-purpose forms are:

i) Forms for husband-wife LLCs;

ii) Forms for series LLCs;

iii) Short-form operating agreements;

b) Depending on your practice, you may need other kinds of special-purpose forms—e.g., form for member-controlled and manager-controlled venture capital funds.
5) You need plug-in provisions.  These are operating agreement provisions that you can use to supplement or replace terms of general-purpose forms and special-purpose forms which do not meet your clients’ needs.  

a) Right-of-first-offer provisions, etc.  For example, the general-purpose forms in my books do not contain right-of-first-offer provisions, right-of-first-refusal provisions, tag-along provisions, drag-along provisions, or Texas shoot-out provisions, since there are many multi-member LLC deals in which these provisions are inappropriate.  My books do contain these as plug-in provisions, along with about 70 other specialized types of plug-in provisions.
6) Focus of this seminar on general-purpose forms.  In this seminar, we will discuss only general-purpose forms, and the term “form” will generally refer only to a general-purpose form.

III.  THE FOUR MAIN FUNCTIONS of general-purpose forms in the llc formation process; the CRITICAL IMPORTANCE OF these forms 
A. The four main steps in the LLC formation process
In order to define the functions of general-purpose forms, you must first identify the main steps in an LLC deal.  These are:

1) Identifying with your client all of the legal and tax issues relevant to the client in the LLC deal in question.
2) Planning with your client the manner of addressing these issues that will be in your client’s best interest.

3) Negotiating the LLC deal.

4) Drafting an operating agreement that accurately reflects the outcome of the negotiation.

B. Why are good general-purpose forms important in LLC formation practice?

1) Importance of good general-purpose forms—in general.  General-purpose forms are important in LLC formation practice because, if they are well designed, they will enable you to perform competently, efficiently and profitably each of the above four main steps in the LLC formation process.
2) Issue identification.  
a) The captions identify the issues.  The captions of the sections and subsections of good general-purpose forms, as set forth in their tables of contents, will enable you to readily identify most or all of the legal and tax issues in the deal in question potentially important to your client.  
i) The process of identifying all relevant issues is complex and difficult.
b) Exhibit A—tables of contents of General-Purpose Form 6.2.   Exhibit A consists of summary and detailed tables of contents of a generic general-purpose form designated in the above generic and Delaware books as General-Purpose Form 6.2, a general-purpose form for LLCs (i) that have three or more members; (ii) that have a limited partnership management structure; (iii) that are managed by manager-members, (iv) that are controlled by their members, and (v) that are taxable as partnerships under Subchapter K.  Form 6.2 is the template general-purpose form in the above books.  The above tables of contents list what I believe to most of the principal legal and tax issues potentially relevant in forming multi-member LLCs.  
c) General-Purpose Form 6.2—full text.  For the full text of General-Purpose Form 6.2, visit http://www.cunninghamonoperatingagreements.com/; click on the button in the top navigation bar marked “Forms”; then click on “Form 6.2.”
3) Addressing the issues.  The provisions of a good general-purpose form will give you the best starting point for addressing each of these issues.

a) The plurality test.  To do this, each of the provisions of a good general-purpose form must meet a “plurality” test—that is, they must address the issue in a manner that will work for more clients than any alternative provision.
4) Negotiation of the LLC deal.  The structure of a good general-purpose form will facilitate an orderly negotiation of the LLC deal.
5) Drafting of operating agreement.  The structure and contents of a good general-purpose form will facilitate the drafting of actual operating agreements.  In my experience, at least 80% of the terms of this form will be unchanged in the final version of most actual operating agreements based on it.
C. Competence, efficiency, profitability
By performing the above functions, good general-purpose forms will enable you to handle LLC formations more competently, efficiently and profitably than would be possible without these forms.
1) Competence.  Good general-purpose forms will enable you to handle LLC formations more competently, since they will protect you from overlooking significant legal and tax issues in LLC deals. 
2) Efficiency.   
a) Good general-purpose forms will enable you to handle LLC formations more efficiently, since they will free you from having to “reinvent the wheel” each time you form an LLC.  

b) In particular, they will provide you with a checklist of all issues likely to be relevant to the types of LLCs for which they are designed.
3) Profitability.   Good general-purpose forms will enable you to handle LLC formations more profitably, since they will facilitate “value billing.”
IV.  What general-purpose forms Do you Need in order to Be Adequately Equipped for an LLC Formation Practice?
A. How many general-purpose forms do you need for your LLC formation practice?
1) If you examine a reasonable sample of well-drafted LLC operating agreements, you will find that most of the various types of provisions in these agreements are generally similar from one agreement to another.  These include:

a) Preliminary provisions;

b) Provisions concerning contributions, allocations and distributions;

c) Dissociation provisions;

d) Buy-sell provisions;

e) Fiduciary provisions;

f) Record-keeping provisions;

g) Dissolution provisions;

h) Dispute resolution provisions; and

i) General (“boiler plate”) provisions.

2) However, you will also find that three types of provisions—namely, provisions governing LLC ownership structures, management structures and federal tax structures—vary significantly from one LLC to another.  This structural feature of LLCs provides a basis for determining the types of general-purpose forms LLC lawyers must have in order to be well-equipped for their LLC formation practice.

B. Ownership structures
The first structure is their ownership structure.  There are three LLC ownership structures:

1) Single-member LLCs whose members are individuals;

2) Single-member LLCs whose members are entities; and

3) Multi-member LLCs.
C. Management structures
The second is their management structure.

1) Single-member LLCs whose members are individuals.  There are three main management structures potentially useful for single-member LLCs whose members are individuals:

a) Member is manager;

b) Member is manager, with assistant manager;

c) Non-member is manager.

2) Single-member LLCs whose members are entities. There are three main management structures potentially useful for single-member LLCs whose members are entities:

a) Manager is one individual;

b) Managers are two or more individuals who are officers;

c) Managers are an internal board of directors and officers.

3) Multi-member LLCs.  There are three main structures potentially useful for multi-member LLCs:

a) General partnership structure;

b) Limited partnership structure;

c) Corporate structure..
D. Federal tax structures.

1) Single-member LLCs whose members are individuals.  For single-member LLCs whose members are individuals, there are two potentially useful tax structures:

a) “Disregarded entity” taxation (meaning, generally, Schedule C taxation); and

b) Subchapter S. 

2) Single-member LLCs whose members are entities.  For single-member LLCs whose members are entity, there is only one potentially useful tax structure—namely, “disregarded entity” taxation (i.e., effectively, taxation as divisions of their members).

3) Multi-member LLCs.  For multi-member LLCs, there are two potentially useful tax structures:

a) Partnership taxation under Internal Revenue Code Subchapter K; and

b) Taxation under Subchapter S.

E. The ten main types of LLCs; the 28 general-purpose forms
If you analyze LLCs on the basis of the above three structures, you will find that:

1) There are 10 main types of LLCs; and

2) In order to be equipped to form LLCs of these ten types, you will need 28 general-purpose forms.  

The ten LLC types are listed in Exhibits B.  The 28 general-purpose forms you will need in your LLC formation practice are listed in Exhibit C.

F. The “Alteration Principle”

1) Although, for LLC formation practice purposes, it is useful to organize LLCs into ten main types, many of these types require two or more general-purpose forms.  

2) Examples:

a) The six Type 1 general-purpose forms;
b) The three Type 2 general-purpose forms;

c) The three Type 3 general-purpose forms.
V.  TWENTY-FOUR CRITERIA FOR EVALUATING operating agreementS IN ACTUAL LLC DEALS
A. Introduction

1) The 24 criteria—in general.  In order to handle LLC deals competently, you must know and apply all relevant criteria for evaluating operating agreements drafted by yourself and by other lawyers.  My research and practice experience indicate that there are 24 such criteria.  I will list all of them below, and I will briefly discuss the more important of them.  

2) Applicability of the 24 criteria in evaluating general-purpose forms.  These 24 criteria are also critical in evaluating general-purpose forms.
B. Operating agreements—definition and basic description 

1) Definition and description of operating agreements (also called “LLC agreements” or “regulations” under a few LLC acts).  

a) Parties.  An operating agreement is an agreement among the members of a member-managed multi-member LLC or among the members and managers of a manager-managed multi-member LLC.  

i) The LLC should usually be a party to the agreement.

ii) Under some LLC acts, such as the Delaware LLC Act, other parties, such as creditors, may also be parties to an operating agreement.

2) Oral vs. written.  Many LLC acts permit oral operating agreements; a few require these agreements to be in writing.  But in disputes among the parties, oral agreements can raise difficulties of proof.

3) The contents of operating agreements   

a) An operating agreement must state the rights and duties of the parties to the agreement.

b) It must state the business of the LLC.
c) It must articulate the legal structure of the LLC—e.g., its management and fiduciary structure.
d) It must articulate the tax structure of the LLC—i.e., its structure as a tax partnership taxable under Internal Revenue Code Subchapter K or as an S corporation.

C. Twenty-four criteria you should apply in evaluating operating agreements 
1) The 24 Professional Tasks.  Do the contents of the operating agreement reflect the results of a competent performance of the 24 legal and tax tasks necessary to form LLCs?  (For a list of these 24 tasks, see Exhibit D.)  For example:
a) Does the agreement reflect the best federal income tax regimen for the LLC:

i) For federal income tax purposes; 

ii) For Social Security Tax purposes?

b) Does the agreement override all of the default provisions of the governing LLC act?

c) Does the agreement properly address all of the non-self-enabling and self-enabling permissive provisions in the governing LLC act?

d) Before drafting the agreement, did you provide the clients with a planning memo?
2) Title of Agreement.  Is the title of the operating agreement appropriately worded?
3) Parties to the Agreement.  Does the operating agreement properly identify the relevant parties?  
a) Should any of these parties be the revocable or irrevocable trusts of individuals who will be members?  
b) If any parties are entities, should subsidiaries of these entities, rather than the entities themselves, be the entity-parties in the agreement?
4) Business Organization Law Issues.  Does the operating agreement identify and properly resolve all business organization law issues agreed upon in the deal?
a) Types of business organization law issues often inadequately addressed in operating agreements (or not addressed at all) include:

i) Events of dissociation;

ii) Fiduciary issues; 

iii) The voting rights of members of manager-managed multi-member LLCs; and

iv) Dispute resolution issues.
5) Federal Income Tax Issues.  Does the operating agreement identify and properly resolve all federal income tax issues agreed upon in the deal?  E.g., if any members are contributing property to the deal, does the agreement properly address issues under Internal Revenue Code § 704(c)(1)(A)?
6) Social Security Tax issues.  Does the operating agreement identify and properly resolve all Social Security Tax issues agreed upon in the deal?

7) State Tax Issues.  Does the operating agreement identify and properly resolve all state tax issues agreed upon in the deal?

8) “Miscellaneous” Issues.  Does the operating agreement identify and properly resolve all “miscellaneous” issues agreed upon in the deal?
a) These may include securities law issues and real estate transfer issues (e.g., in connection with members’ contributions of real estate to LLCs).
9) Legally Binding.  Is the operating agreement legally binding?
a) For example, the agreement will not be legally binding to the extent that any of its provisions are ambiguous.
10) Definitions.  Does the operating agreement define each term employed in it whose definition is likely to be useful to prospective LLC members or other readers?
a) For example, the agreement should generally define the terms:

i) Membership rights;

ii) LLC interest;

iii) Allocation;

iv) Interim distribution;

v) Liquidating distribution;

vi) Event of dissociation;

vii) Dissolution;

viii) Winding up; and
ix) Liquidation.
11) Defined Terms of Governing LLC Act.  Does the operating agreement alter the definitions of defined terms in the governing LLC act to the extent appropriate in the LLC deal in question?
a) For example, a general-purpose form may use the term “resign” while the governing LLC agreement uses the term “withdraw.”
12) Mandatory Rules of Governing LLC Act.  Are the terms of the deal as set forth in the operating agreement consistent with the mandatory rules of the LLC act?
a) These rules may provide, for example, that managers must act with ordinary prudence.  (See, e.g., the fiduciary provisions in the New York LLC Law.)
13) Default Rules of Governing LLC Act.  Does the operating agreement expressly alter all default rules in the LLC act that are inconsistent with the deal?  For example:

a) The act may contain a “covert” default rule that the members may not obtain interim distributions.

b) It may contain derivative action provisions.
14) Permissive Provisions of Governing LLC Act.  Does the operating agreement implement in its provisions all of the arrangements in permissive provisions of the LLC act that are useful in the LLC deal?    
a) There are two very different types of permissive provisions in LLC acts—non-self-enabling and self-enabling.  Each of them needs a special manner of handling in operating agreements. 
15) Statutory Gap Issues.  Does the operating agreement address all of the statutory gap issues in the LLC act?  For example:

a) Some acts—e.g., the Delaware Limited Liability Company Act—are silent on one or more key fiduciary duties; and

b) Some—e.g., the Delaware Limited Liability Company Act— are silent as to the matters on which the members of manager-managed multi-member LLCs may vote.
16) Third-party Issues.  Does the operating agreement properly address all issues in the deal with respect to which third parties may require disclosure?
a) These may include clear agency and delegation provisions.
17) Pre-formation teaching.  Is the operating agreement an effective pre-formation teaching document?
a) To achieve this goal, the agreement should be logically organized and written in plain English.
18) Post-formation Users’ Manual.  Is the operating agreement an effective post-formation users’ manual?
a) To achieve this goal, too, the agreement should be well-organized and written in plain English.
19) English Prose Style.  Do the terms of the operating agreement meet applicable standards of English prose style?
a) For example, run-on sentences and run-on paragraphs often constitute bad English prose.
20) Legal Prose Style.  Do the terms of the operating agreement meet applicable standards of legal prose style?
a) For example, good legal prose is free of legalisms and archaisms.
21) Contract Format and Style.  Do the terms of the operating agreement meet applicable standards of contract format prose?
a) For example, each numbered provision of an operating agreement should generally address only a single issue.
22) Structure.  Does the operating agreement have an optimal structure?
a) This means, generally:

i) Cover page;

ii) Summary table of contents;

iii) Detailed table of contents;

iv) Body of agreement;

v) Exhibits.
b) The body of the agreement should consist of:

i) Identification of the parties;

ii) Statement of background;

iii) Terms and conditions;

iv) Signatures of the parties.

c) The provisions of the agreement should flow logically from the first page of the agreement to the end.
23) Exhibits.  Does the operating agreement include all appropriate exhibits?
a) For example, many operating agreement issues whose treatment will clutter the text of the agreement should often be addressed in exhibits separate from the body of the agreement.  These may include, for example, exhibits containing hypothetical examples of the operation of allocation, distribution or buy-out formulas.
24) Format.  Does the operating agreement have an optimal format?  
a) The physical format of the agreement should mirror graphically the relationship among the terms of the agreement.

b) By the general use of blank lines, the agreement should prompt readers to rest their minds between provisions. 
VI.  The Importance of Objectively Evaluating GENERAL-PURPOSE Forms Before You Use Them

1) The duty to evaluate general-purpose forms before you use them.  
a) You shouldn't use general-purpose forms or sets of general-purpose forms simply because of their source—a major law firm or a reputable legal publisher.  
b) Rather, you should use them only after you have objectively evaluated them and determined whether they are good general-purpose forms.  You owe this to your LLC formation clients.  
c) To do these evaluations, you need to know the relevant evaluative criteria.
2) Operating agreements from past LLC deals generally don’t make good forms
a) These agreements may have a different ownership structure, management structure or federal tax structure than the ones that are best for your clients.  
b) They may well not address issues relevant to your clients.

3) The dearth of helpful literature.  I know of no good articles on how to evaluate LLC forms or sets of forms.  The only writings I know of on this subject are in my books.  Below are my views about the evaluative criteria you should use.
VII.  eight Criteria for Evaluating Individual general-purpose forms  
1) CRITERION 1 (a “meta-criterion”).  Authors of LLC forms should specifically identify the criteria they believe to be applicable in evaluating individual LLC forms and should explain what they have done to meet these criteria in drafting each of their forms. 

2) CRITERION 2.  Authors of LLC forms should clearly define the type of LLC for which each of their forms is intended.

3) CRITERION 3.  To the maximum possible extent, an LLC form should assist lawyers in handling each of the four main tasks they must perform in forming LLCs. 

4) CRITERION 4.  To the maximum possible extent, an LLC form should meet all criteria applicable in evaluating LLC agreements in LLC deals.

5) CRITERION 5.  The authors of the form should identify the principal respects in which it differs from forms drafted by other authors for similar purposes.  
6) CRITERION 6.  All of the terms of forms designed for use under a particular LLC act should be fully adapted for that purpose. 
7) CRITERION 7.  The authors of LLC forms should accompany them with guidelines on how to use them. 
8) CRITERION 8.  The authors of LLC forms should provide section-by-section commentaries on these forms.
VIII.  five Criteria for Evaluating Sets of general-purpose forms 
1) CRITERION 1.  Authors of sets of LLC forms should identify the criteria that they believe should be applied in evaluating these sets as sets and should make clear the extent to which their own set meets these criteria.
2) CRITERION 2.  A set of LLC forms should be complete.
3) CRITERION 3.  To the maximum extent appropriate, the forms in a set of LLC forms should be uniform. 
4) CRITERION 4.  Authors of sets of LLC forms should provide users with clear tools and guidelines for choosing the right form in the set for use in forming a particular LLC.
5) CRITERION 5.  Authors of sets of LLC forms should make clear which provisions are common among the various forms in their set and which are not.
IX.  Guidelines for Using general-purpose forms Correctly
1) Choose the Right General-Purpose Form.  Choose the right LLC form for the LLC in question. 
a) As noted above, this means determining the ownership structure of the LLC in question and its optimal management structure and federal tax structure.
2) Evaluate the Form.  Evaluate each LLC form before you use it.

3) Treat the Provisions of General-Purpose Forms as Mere Starting Point.  Treat each provision in an LLC form as a mere starting point in handling the issue that it addresses.
4) “Delete.”  Delete all provisions of the general-purpose form that are unnecessary in the deal.
5) “Amend.”  Change all provisions of the general-purpose form as necessary to fit the deal.
6) “Add.”  Add all provisions to the general-purpose form that are necessary in the deal.

7) Use Exhibits.  Use exhibits to address issues identified in LLC forms if adequate treatment of these issues requires detailed special provisions or the use of examples. 

X.  TEN KEY errors in drafting operating agreements 

Key Error 1. YOU MAKE ERRORS RELATING TO THE USE OF FORMS
These errors may include:

1) Failing to use a form at all; 
2) Using a bad form; 
3) Using a good form that is not the right form for your client; and 
4) Choosing the right form, but using it wrongly.
Key Error 2. YOU FAIL IN THE OPERATING AGREEMENT TO ADDRESS IMPORTANT BUSINESS ORGANIZATION LAW ISSUES IN THE LLC DEAL.
A good general-purpose form will help you to identify most or all of these issues.
Key Error 3. YOU FAIL TO OVERRIDE IN THE OPERATING AGREEMENT DEFAULT PROVISIONS OF THE GOVERNING LLC ACT THAT DON’T WORK FOR YOUR CLIENTS.
Key Error 4. THE OPERATING AGREEMENT THAT YOU DRAFT CONTAINS PROVISIONS THAT ARE INCONSISTENT WITH ONE OR MORE MANDATORY PROVISIONS OF THE GOVERNING LLC ACT.
Key Error 5. YOU INCLUDE NEEDLESS TAX BOILERPLATE IN THE OPERATING AGREEMENT.
Key Error 6. YOU USE LEGALESE IN THE OPERATING AGREEMENT INSTEAD OF PLAIN ENGLISH.
Key Error 7. THE OPERATING AGREEMENT THAT YOU DRAFT DOESN’T FLOW.
Key Error 8. YOU FAIL TO BEGIN THE OPERATING AGREEMENT WITH A STATEMENT OF BACKGROUND WHEN THIS STATEMENT WILL BE HELPFUL TO READERS IN UNDERSTANDING THE TERMS OF THE AGREEMENT.
Key Error 9. YOU FAIL TO INCLUDE IN THE OPERATING AGREEMENT A SUMMARY TABLE OF CONTENTS AND A DETAILED TABLE OF CONTENTS 

Key Error 10. YOU FAIL TO MAKE PROPER USE OF EXHIBITS TO THE OPERATING AGREEMENT.
A final error deserves mention:  In many LLC formations, you will err if you fail to circulate draft operating agreements before first circulating, for your clients’ comments, planning memos concerning the key terms of the deal.  These memos should be written in plain English.  


EXHIBIT B
THE TEN MOST COMMON TYPES OF LLCs 
AND THE NUMBER OF MODEL OPERATING AGREEMENTS 
REQUIRED FOR EACH TYPE—OVERVIEW

	
TYPE NUMBER
	
BRIEF DESCRIPTION
	
NUMBER OF GENERAL-PURPOSE FORMS  REQUIRED 


	1. 
	SINGLE-MEMBER LLC WHOSE MEMBER IS AN INDIVIDUAL, TAXABLE AS SOLE PROPRIETORSHIP OR S CORPORATION

	6

	2. 
	SINGLE-MEMBER LLC WHOSE MEMBER IS AN ENTITY, TAXABLE AS DISREGARDED ENTITY

	3

	3. 
	MULTI-MEMBER LLC WITH SIMPLE GENERAL PARTNERSHIP MANAGEMENT STRUCTURE (i.e., NO MANAGING MEMBER OR MANAGEMENT COMMITTEE)—TAXABLE UNDER SUBCHAPTER K

	3

	4. 
	MULTI-MEMBER LLC WITH SIMPLE GENERAL PARTNERSHIP MANAGEMENT STRUCTURE (i.e., NO MANAGING MEMBER OR MANAGEMENT COMMITTEE)—TAXABLE UNDER SUBCHAPTER S 

	3

	5. 
	MULTI-MEMBER LLC WITH COMPLEX GENERAL PARTNERSHIP MANAGEMENT STRUCTURE (MANAGING MEMBER AND/OR MANAGEMENT COMMITTEE)—TAXABLE UNDER SUBCHAPTER K OR S

	2

	6. 
	MULTI-MEMBER LLC WITH MEMBER-CONTROLLED LIMITED PARTNERSHIP MANAGEMENT STRUCTURE——TAXABLE UNDER SUBCHAPTER K

	2

	7. 
	MULTI-MEMBER LLC WITH MEMBER- CONTROLLED LIMITED PARTNERSHIP MANAGEMENT STRUCTURE—TAXABLE UNDER SUBCHAPTER S 

	2

	8. 
	MULTI-MEMBER LLC WITH MANAGER-CONTROLLED LIMITED PARTNERSHIP MANAGEMENT STRUCTURE—TAXABLE UNDER SUBCHAPTER K

	2

	9. 
	MULTI-MEMBER LLC WITH MANAGER-CONTROLLED LIMITED PARTNERSHIP MANAGEMENT STRUCTURE—TAXABLE UNDER SUBCHAPTER S

	2

	10. 
	MULTI-MEMBER LLC WITH CORPORATE MANAGEMENT STRUCTURE (INCLUDING A BOARD OF DIRECTORS AND OFFICERS)
	3

	TOTAL
	
	28


EXHIBIT C
THE 28 MAIN TYPES OF GENERAL-PURPOSE FORMS NEEDED 
FOR LLC FORMATION PRACTICE

Preliminary Note about Internal Revenue Service Proposed Regulation § 1.1402(a)-2.  When an individual is both a manager and a member of a non-professional manager-managed multi-member LLC taxable as a partnership, an Internal Revenue Service proposed regulation designated Prop. Reg. § 1.1402(a)-2 (the “Prop. Reg.”) can be useful in reducing the individual’s Social Security Tax liability (technically, the individual’s “Self-Employment Tax” liability) on his or her share of LLC income.  Chapters 33 and 36 of this book contain extensive discussions of the Prop. Reg., and model provisions under the Prop. Reg. that can be included in LLC agreements to provide the above savings.  

However, as discussed in Chapter 33, an election by the LLC to be taxable as an S corporation can often achieve the same Social Security tax-saving goal more simply.  Lawyers who are not tax specialists but who wish to assist the above individuals in reducing their Self-Employment Tax liability on their shares of income of the above types of LLCs should consult with a tax professional whose expertise includes both Subchapter S and the Prop. Reg.  
______________________________________________________________________________

Table 1:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 1 LLCs (SINGLE-MEMBER LLCs OWNED BY ONE INDIVIDUAL) 
	GENERAL-PURPOSE FORM NUMBER
	MANAGEMENT 

STRUCTURE 
	FEDERAL INCOME TAX REGIMEN 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 1.1
	Member-managed.  The LLC’s member is also its manager and there is no assistant manager. 
	Disregarded entity 
	Somewhat frequent

	General-Purpose Form 1.2
	Manager-managed.  The LLC’s member is its manager, but the LLC also has one or more assistant managers. 
	Disregarded entity 
	Frequent

	General-Purpose Form 1.3
	Manager-managed.  The LLC’s member is a non-manager, and it is managed by a non-member manager. 
	Disregarded entity
	Somewhat frequent

	General-Purpose Form 1.4
	Member-managed.  The LLC’s member is also its manager and there is no assistant manager 
	Subchapter S 
	Somewhat frequent

	General-Purpose Form 1.5
	Manager-managed.  The LLC’s member is its manager, but the LLC also has one or more assistant managers. 
	Subchapter S  
	Frequent

	General-Purpose Form 1.6
	Manager-managed.  The LLC’s member is a non-manager, and it is managed by a non-member manager. 
	Subchapter S 
	Somewhat frequent

	Total number of Type 1 general-purpose forms 
	
	
	6


Table 2:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 2 LLCs (SINGLE-MEMBER LLCs OWNED BY ONE ENTITY) 

	GENERAL-PURPOSE FORM NUMBER
	MANAGEMENT

STRUCTURE
	FEDERAL INCOME TAX CLASSIFICATION


	FREQUENCY OF USE BY PRACTITIONERS

	Form 2.1
	Managed by a single non-member manager  
	Disregarded entity 
	Frequent

	Form 2.2
	Managed by two or more non-member managers 
	Disregarded entity 
	Somewhat frequent

	Form 2.3
	Managed by an internal board of directors and by officers who are non-member managers 
	Disregarded entity 
	Infrequent

	Total number of  Type 2 model LLC agreements 
	
	
	3


TABLE 3:  TABLE OF GENERAL-PURPOSE FORMS  FOR 
TYPE 3 LLCS (MULTI-MEMBER LLCS—SIMPLE GENERAL PARTNERSHIP MANAGEMENT STRUCTURE—TAXABLE UNDER SUBCHAPTER K

	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 3.1
	Two members with equal management rights
	Frequent

	General-Purpose Form 3.2
	Two members with unequal management rights 
	Somewhat frequent

	General-Purpose Form 3.3
	Three or more members 
	Frequent

	Total number of Type 3 general-purpose forms   
	
	3


Table 4:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 4 LLCs (MULTI-MEMBER LLCs—SIMPLE GENERAL PARTNERSHIP MANAGEMENT STRUCTURE—TAXABLE UNDER SUBCHAPTER S)

	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 4.1
	Two members with equal management rights
	Frequent

	General-Purpose Form 4.2
	Two members with unequal management rights 
	Somewhat frequent

	Form 4.3
	Three or more members 
	Frequent

	Total number of Type 4 general-purpose forms 
	
	3


Table 5:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 5 LLCs (MULTI-MEMBER LLCs—COMPLEX GENERAL PARTNERSHIP MANAGEMENT STRUCTURE—TAXABLE UNDER SUBCHAPTER K OR S)
	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FEDERAL INCOME TAX REGIMEN 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 5.1
	Three or more members 
	Subchapter K 
	Frequent

	General-Purpose Form 5.2
	Three or more members 
	Subchapter S 
	Occasional

	Total number of Type 5 general-purpose forms  
	
	
	2


Table 6:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 6 LLCs (MULTI-MEMBER LLCs—SIMPLE LIMITED PARTNERSHIP MANAGEMENT STRUCTURE—MEMBER-MANAGER—MEMBER-CONTROLLED—TAXABLE UNDER SUBCHAPTER K)

	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 6.1
	Two members
	Somewhat frequent

	General-Purpose Form 6.2
	Three or more members 
	Frequent

	Total number of Type 6 general-purpose forms  
	
	2


Table 7:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 7 LLCs (MULTI-MEMBER LLCs—SIMPLE LIMITED PARTNERSHIP MANAGEMENT STRUCTURE—MEMBER-MANAGER—MEMBER-CONTROLLED—TAXABLE UNDER SUBCHAPTER S)

	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 7.1
	Two  members
	Somewhat frequent

	General-Purpose Form 7.2
	Three or more members 
	Frequent

	Total number of Type 7 general-purpose forms 
	
	2


Table 8:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 8 LLCs (MULTI-MEMBER LLCs--SIMPLE LIMITED PARTNERSHIP MANAGEMENT STRUCTURE—MEMBER-MANAGER—MANAGER-CONTROLLED—TAXABLE UNDER SUBCHAPTER K)

	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 8.1
	Two members 
	Frequent

	General-Purpose Form 8.2
	Three or more members 
	Frequent

	Total number of Type 8 general-purpose forms 
	
	2


Table 9:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 9 LLCs (MULTI-MEMBER LLCs--SIMPLE LIMITED PARTNERSHIP MANAGEMENT STRUCTURE—MEMBER-MANAGER—MANAGER-CONTROLLED—TAXABLE UNDER SUBCHAPTER S)

	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 9.1
	Two members 
	Frequent

	General-Purpose Form 9.2
	Three or more members 
	Frequent

	Total number of Type 9 general-purpose forms 
	
	2


TABLE 10:  TABLE OF GENERAL-PURPOSE FORMS FOR 
TYPE 10 LLCs (MULTI-MEMBER LLCs—CORPORATE MANAGEMENT STRUCTURE—MANAGERS MAY BE EITHER MEMBER-MANAGERS OR NON-MEMBER MANAGERS—TAXABLE UNDER SUBCHAPTER C, K OR S)

	GENERAL-PURPOSE FORM NUMBER
	NUMBER AND RELATIONSHIP OF MEMBERS 
	FEDERAL INCOME TAX REGIMEN 
	FREQUENCY OF USE BY PRACTITIONERS

	General-Purpose Form 10.1
	Three or more members 
	Subchapter C
	Infrequent

	General-Purpose Form 10.2
	Three or more members 
	Subchapter K provisions 
	Infrequent

	General-Purpose Form 10.3
	Three or more members 
	Subchapter S
	Infrequent

	Total number of Type 10 model LLC agreements 
	
	
	3


EXHIBIT D
SHORT-FORM CHECKLIST—
THE 24 PROFESSIONAL TASKS IN FORMING LLCS 
AND OTHER BUSINESS ORGANIZATIONS
	PROFESSIONAL TASK
NUMBER AND DESCRIPTION

	1. Communicate.

	2. Identify and handle lawyer professional conduct issues

	3. Identify all relevant state and federal cases and plan how to handle each case in your clients’ best interest.

	4. Determine whether your clients need more than one business organization for their business, and determine the optimal number of these organizations.

	5. If your clients need more than one business organization for their business, determine the optimal relationship among these organizations.

	6. Determine the optimal number of owners for each relevant business organization and the identities of these owners.

	7. Make a non-tax choice of entity analysis for each relevant business organization.

	8. Choose the best state business organization law statute for each relevant entity.

	9. Choose the best federal income tax regimen for each relevant entity for federal income tax purposes.

	10. Choose the best federal income tax regimen for each relevant entity for Social Security Tax purposes.

	11. If the outcomes of Professional Tasks 9 and 10 conflict, reconcile them.

	12. Develop and optimal state and multi-state tax plan for each relevant entity and its owners.

	13. Make a Check-the-Box analysis and resolve any resulting conflicts among Professional Tasks 7 through 12.

	14. Choose the best general-purpose or special-purpose model operating agreement for the owner agreement for each relevant entity and choose all useful plug-in provisions to insert in each owner agreement.

	15. In planning the owner agreement for each relevant entity, identify and plan how to handle all relevant business organization law issues. 

	16. In planning the owner agreement for each relevant entity, identify, categorize and plan how to handle each relevant provision of each relevant business organization law statute. 

	17. In planning the owner agreement for each relevant entity, identify and plan how to handle all relevant “miscellaneous” legal issues. 

	18. In planning the owner agreement for each relevant entity, identify and plan how to handle all relevant federal income tax issues under the relevant federal income tax regimen. 

	19. In planning the owner agreement for each relevant entity, identify and plan how to handle all relevant Social Security Tax issues under the relevant federal income tax regimen. 

	20. In planning the owner agreement for each relevant entity, identify and plan how to handle all relevant state and multi-state tax issues under the relevant federal income tax regimen. 

	21. In planning the owner agreement for each relevant entity, ensure that the agreement is consistent with the estate plan of reach relevant client. 

	22. Draft a planning memo for your clients.

	23. Help your clients negotiate the LLC deal.

	24. Draft all necessary legal documents and revise them as the parties require.


EXHIBIT E

SEMINAR ENTITLED “TEN KEY ERRORS IN DRAFTING 
LLC OPERATING AGREEMENTS”

SELF-TEST

1) Define the term “operating agreement.” 

2) What are the principal purposes of operating agreements?

3) What, in general, is the meaning of the term “form”?

4) What three main types of forms do you need for your LLC formation practice?

5) What are the chief characteristics of a “general-purpose form” (referred to hereafter simply as a “form”)?

6) What are the four key steps in handling multi-member LLC deals?

7) How do good forms contribute to the handling of each of the above four steps?

8) When should you use statements of background (“recitals”) in operating agreements?

9) What are the key criteria for determining whether an operating agreement is likely to be enforceable?

10) What is the significance of the mandatory rules of the governing LLC agreement in drafting operating agreements? 

11) What is the significance of the default rules of the governing LLC agreement in drafting operating agreements? 

12) What is the significance of the self-enabling and non-self-enabling permissive rules of the governing LLC agreement in drafting operating agreements? 

13) Why do LLC lawyers have an obligation to evaluate on objective grounds any form they use in LLC deals?

14) What guidelines should you use in determining what forms you need in order to be adequately equipped for your LLC formation practice?

15) What are the main types of LLC ownership structures?

16) What are the main types of LLC management structures for single-member and multi-member LLCs?

17) What are the 10 main types of LLCs?

18) What are the 28 forms you need for your LLC formation practice?

19) What are the principal criteria you should use in evaluating individual forms?

20) What are the principal criteria you should use in evaluating sets of forms?

21) Why is it important to write operating agreements in plain English?

22) Why is format important in drafting operating agreements?

23) What are the chief format features you should reflect in operating agreements you draft?

24) What are the principal guidelines you should follow in using forms in LLC deals?

25) What are the main errors that LLC lawyers make in using forms in LLC deals?
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� Under most LLC acts, the term for the agreement among the members and managers of an LLC is “operating agreement,” and that is the term that will be used throughout this outline.  However, a few LLC acts employ other terms for these agreements—for example, the Delaware and New Hampshire LLC acts use the term “LLC agreement.”
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